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A. IDENTITY OF PETITIONER 

Appellant/Petitioner Cynthia Ohlig asks this court to 

accept review of the Court of Appeals' decision terminating 

review designated in Part B of this petition. 

B. CITATION TO COURT OF APPEALS DECISION 

Division I of the Court of Appeals issued its unpublished 

decision in this matter on March 4, 2024. On March 22, 2024, 

Ms. Ohlig moved for reconsideration of the decision. On April 

5, 2024, the Court of Appeals issued its order denying the 

motion for reconsideration. A copy of the March 4, 2024 

opinion is in the Appendix at pages A-1 through A-21. A copy 

of the order denying the Petitioner's motion for reconsideration 

is in the Appendix at pages A-22 through. 

C. ISSUES PRESENTED FOR REVIEW 

1. Is the Court of Appeals' decision affirming the superior 

court's judgment for rent owing, despite the unlawful 

detainer not being premised on the default of 

nonpayment of rent, in conflict with Castellon v. 

Rodriguez, 4 Wn. App. 2d 8,418 P.3d 804 (2018). Yes. 

2. Is there a substantial public interest in this Court 

determining whether a landlord may obtain a judgment 
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for rent even if the eviction is not based on non-payment 
of rent? Yes. 

D. STATEMENT OF THE CASE 

Cynthia Ohlig rented a home from Respondent Eight is 

Enough for approximately seven years. CP 7. She lived with 

her adult grandson, who helped care for her, and an emotional 

support animal, a dog named Hunni. CP 130. In early 2022, her 

landlord told her to get rid of her dog and that her grandson 

could no longer live with her. Id. Ms. Ohlig complied with her 

landlord's demand. CP 131. But, a few months later, with the 

help of an attorney, Ms. Ohlig provide her landlord with a 

written reasonable accommodation request letting her landlord 

know that she lived with disabilities and required a caretaker 

and emotional support animal. CP 51. She requested that her 

landlord permit her grandson to move back in as a caretaker and 

permit Ms. Ohlig to get a new emotional support animal. Id. 

Her landlord immediately responded by verbally telling 

Ms. Ohlig that her request was "nonsense" and that she would 

raise Ms. Ohlig's rent and charge a pet deposit if Ms. Ohlig 
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pursued having an animal. CP 131. Then, just five days after 

Ms. Ohlig made her request, her landlord served Ms. Ohlig with 

a notice terminating her tenancy. The notice alleged that 

Respondent planned to sell the home. CP 15-16. 

Ms. Ohlig was unable to move out in the 90 days 

provided for by the notice, and so Respondent started an 

eviction case against her based solely on the notice of intent to 

sell. CP 4. Ms. Ohlig's Answer, accordingly, focused on 

defending against that notice, including asserting that 

Respondent was evicting Ms. Ohlig because they did not want 

to have to accommodate her disabilities. CP 39-40. To the 

extent that the Complaint referenced unpaid rent, Ms. Ohlig 

disputed owing it and disputed that it could be awarded given 

that the case was not based on rent arrears. CP 33, 40. 

At the show cause hearing on November 18, 2022, the 

court acknowledged that the eviction was based on a notice of 

intent to sell, and that Respondent had not served Ms. Ohlig 

with a notice alleging unpaid rent. RP 3-4. The court took no 
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testimony about whether rent was owing or how much rent was 

owing. When Respondent's counsel asked the court to sign 

their proposed judgment, Ms. Ohlig's counsel objected that 

Respondent had not served them with the proposed judgment 

and that she had never seen it. RP 15. The court nonetheless 

signed the judgment, which included $4,475 in alleged back­

owed rent. CP 104. In response to Ms. Ohlig' s request to stay 

the matter so she could review the judgment before entry, the 

court denied the request and said "[y]ou're welcome to file a 

motion for reconsideration." RP 23. 

Ms. Ohlig appealed the writ and judgment on the basis 

both that the trial court erred when it refused to hear her 

disability discrimination defense, and also that it erred by 

entering a judgment for rent when the eviction was based on the 

landlord's intent to sell the home, and not on rent arrears. 

Appellant's Brief 3-4. The Court of Appeals issued an 

unpublished opinion on March 4, 2024 (the "Opinion" or the 

"Ruling."). While the Court of Appeals agreed with Ms. Ohlig 
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that the trial court erred when it refused to let her assert a 

disability discrimination defense at the show cause hearing, the 

court affirmed entry of the judgment for rent. Confusingly, the 

court simultaneously remanded the case for consideration of the 

discrimination defense, but did not vacate the judgment. 

Ms. Ohlig filed a timely request for reconsideration on 

this issue, which the Court of Appeals denied on April 5, 2024. 

E. ARGUMENT 

Ms. Ohlig seeks review of the Court of Appeals' decision 

affirming entry of a judgment against her for rent despite the 

landlord's claim for possession having nothing to do with rent. 

This decision is in direct conflict with a published 2019 Court 

of Appeals decision, Castellon v. Rodriguez, as well as RCW 

59.18.410(1), which permit unlawful detainer courts to issue 

judgments for rent only when unpaid rent was the basis for the 

landlord's claim for possession. RAP 13.4(b)(2). 

This petition also involves an issue of substantial public 

interest that should be determined by the Supreme Court. The 
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legislature has repeatedly, since 2018, prioritized keeping 

tenants housed who have fallen behind in rent as a matter of 

"public concern." RAP 13.4(b)(4). Further, courts are currently, 

and will likely continue, to enter judgments for rent in cases not 

based on unpaid rent. 

1. The ruling conflicts with a published Court of 
Appeals' decision, CasteUon v. Rodriguez. RAP 
13.4(b)(2) 

Unlawful detainer actions are statutorily created, 

summary proceedings focused on a single issue: whether the 

landlord or tenant is entitled to possession of a rental property. 

Accordingly, the only damages an unlawful detainer court may 

award are those directly related to possession� the unlawful 

detainer statutes do not permit parties to seek general damages. 

Castellon v. Rodriguez, 4 Wn. App. 2d 8, 18, 418 P.3d 804 

(2018). The plain language of the Residential Landlord Tenant 

Act (RL TA) permits an unlawful detainer court to award a 

judgment for rent only if the eviction was based on nonpayment 
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of rent, that is, only if the issue of rent is directly tied to 

possession. RCW 59.18.410(1 ). 

The Court of Appeals in Castellon v. Rodriguez 

considered similar facts to those of Ms. Ohlig's case (neither 

eviction notice was based on non-payment of rent, but the 

unlawful detainer court in both nonetheless issued a judgment 

including rent). The Court of Appeals in Castellon, unlike here, 

vacated the judgment because "a court presiding over an 

unlawful detainer action sits as a special statutory tribunal, not 

as a court of general jurisdiction. As such, the court lacks 

authority to address disputes unrelated to possession." Id. at 18. 

But the Court of Appeals reviewing Ms. Ohlig's case found the 

opposite: that it was appropriate to allow a landlord to obtain a 

judgment for rent, despite the eviction not being premised on 

nonpayment of rent. Ms. Ohlig seeks Supreme Court review 
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because the Court of Appeals ruling in her case is in direct 

conflict with Castellon. RAP 13.4(b )(2). 1 

In Castellon, the landlord based the eviction on a 20-day 

"no cause" notice to vacate. 2 The trial court had signed a 

judgment for $5,335 for damages to the home and $1,000 in 

rent. The tenant appealed in part on the basis that the trial court 

could not exercise its subject matter jurisdiction over damages 

unrelated to possession. Id. at 17-18. The Court of Appeals 

agreed and vacated the judgment on the basis that "a judge 

presiding over an unlawful detainer action lacks authority to 

1 This issue is also currently before the Washington Court of 
Appeals in another case. Garrand v. Cornett, No. 58002-1-11 
(oral argument held April 29, 2024.). Regardless of the ruling in 
Cornett, a conflict will remain, either with Castellon in conflict 
with Ohlig and Cornett, or Castellon and Cornett in conflict 
with Ohlig. Further, the outcome in Cornett, if in line with Ms. 
Ohlig's position, will still be too late to help Ms. Ohlig, since 
the court did not order the judgment vacated. 

2 Such "no cause" notices were permissible at the time pursuant 
to RCW 59.12.030(2), but no longer are after the enactment of 
Just Cause protections in 2021. See RCW 59.18.650. 
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consider general civil claims." Id. at 18. The Court of Appeals 

discussed that while unlawful detainer courts have the authority 

to convert evictions into a general action for damages, ''the 

court must do something [to convert the case]. Merely granting 

a party's request for general civil damages is insufficient." Id. 

The Ruling issued by the Court of Appeals in Ms. 

Ohlig's case directly conflicts with Castellon. The Court of 

Appeals in Ms. Ohlig's case held that landlords can seek rent 

owing "not only in evictions based upon the tenant's failure to 

pay; actions based on a failure to pay rent are one of many 

instances where rent can be sought." Ruling at 18. And, in fact, 

the court's holding goes even farther, suggesting that an 

unlawful detainer court could grant essentially any "other 

relief' requested by a landlord in their complaint. Id. at 1 7-18. 

That is, the Ruling would allow unlawful detainer courts to do 

the very thing Castellon prohibits: "granting a party's request 

for general civil damages." 
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The Ruling is based on a misreading of Castellon. First, 

the Ruling mischaracterizes the judgment in Castellon as 

including "5,335.04 in damages in addition to 'incidental 

issues' such as attorney fees, costs and rent." Ruling at 18. The 

Ruling appears to misunderstand rent as something like 

attorneys' fees or costs. That is, the Ruling appears to lump rent 

with things like attorneys' fees that are "collateral to the 

underlying proceeding," over which a court retains authority 

even if the court otherwise lacks jurisdiction over a case. 

Cooter & Gell v. Hartmarx Corp. , 496 U.S. 384 (1990)� Hawks 

v. Branjes, 97 Wn. App. 776, 777-778 (1999). 

But this characterization is nowhere to be found in 

Castellon, which never lumped rent together with collateral 

charges like attorneys' fees. Castellon did cite to case law 

describing unlawful detainers as "limited to the question of 

possession and related issues such as restitution of the premises 

and rent." 4 Wn. App. 2d at 18. But this is simply a restatement 

of the well-established principle that evictions are about 
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resolving possession. If unpaid rent is the reason for the 

eviction, then rent is a "related issue." But Castellon, contrary 

to the Ruling, made it clear that the unlawful detainer court 

only may exercise its subject matter jurisdiction over those 

issues related to possession. Id. 

The Ruling goes on to reason that "Castellon still stands 

for the proposition that the landlord has avenues to seek the 

unpaid rent within the narrow scope of unlawful detainer." But 

this is exactly the opposite of Castellon 's holding. Castellon 

vacated the judgment because it included rent and costs of 

damage to the property, i.e. "general civil damages," and 

therefore "the court lacked jurisdiction to enter a civil money 

judgment." Id. at 19. 

Like Division Three in Castellon, Division Two has also 

determined that the statutory subject matter jurisdiction of an 

unlawful detainer court is limited to claims related to 

possession. Angelo Property Co., LP v. Hafiz, 167 Wn. App. 

789, 818, 274 P.3d 107 (2012). In Angelo, the court held that if 
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a party wants the unlawful detainer court to consider claims 

unrelated to possession, the case must be converted to an 

ordinary civil damage case so the court can consider it under its 

general subject matter jurisdiction. Id. See also Munden v. 

Hazelrigg, 105 Wn. 2d. 39, 45-46, 711 P.2d 295 (1985). 

The error of the Ohlig court's ruling becomes especially 

evident when considered in light of RCW 59 .18.410(1 ), the 

RL TA statute governing entry of judgment in unlawful detainer 

actions. The statute references only one instance in which the 

unlawful detainer court can award a judgment for rent: 

. . .  if the alleged unlawful detainer is based on 
default in the payment of rent, [ the court shall] find 
the amount of any rent due, and the judgment shall 
be rendered against the tenant liable for the . . .  rent, 
if any, found due. 

RCW 59.18.410(1) (emphasis added). The plain language of the 

statute only permits an unlawful detainer court to award 

judgment for rent "if' the tenant's unlawful detainer status was 

based on nonpayment of rent. Implicit is that if the tenant is in 

unlawful detainer status for any other reason (like unlawfully 
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detaining the home after expiration of an intent to sell notice), 

then the court may not "find the amount of any rent due." 

The only other relief authorized by RCW 59.18.410(1) is 

for restitution of the premises, forfeiture of the tenancy, and 

damages "arising out of the tenancy occasioned to the landlord 

by any . . .  unlawful detainer." Damages occasioned by unlawful 

detainer are different than rent. Rent is the contracted amount 

for the use of the rental home prior to expiration of a pay-or­

vacate notice. Sprincin King St. Partners v. Sound Conditioning 

Club, Inc., 84 Wn. App. 56, 63, 925 P.2d 217 (1996). Damages, 

on the other hand, are the "fair market value of the use of the 

premises" after the notice expires, that is, after the tenant is 

unlawfully detaining the rental home. Id. This amount may or 

may not be the same as the rental amount. 

The Court of Appeals in Ms. Ohlig's case appears to 

have been tripped up by the show cause provision of RCW 

59.18.380, which lays out the process for the eviction show 

cause hearing. It authorizes the unlawful detainer court to enter 
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a judgment for "other relief as prayed for in the complaint and 

provided for in this chapter." RCW 59.18.380. (Emphasis 

added.) The Ruling relies only on the first half of this statement, 

"other relief as prayed for in the complaint," to support its 

holding that a landlord can seek unpaid rent in an eviction, 

regardless of the eviction's basis. But the Ruling ignores the 

statement in its entirety, never addressing what is meant by 

"provided for in this chapter." What must be meant by this is 

that the RL TA ("this chapter") limits the type of "other relief' 

the eviction court can provide. Those limits are found in RCW 

59.18.410(1 ). What is not meant by the "other relief' provision 

is that a court must consider any other kind of relief a landlord 

might pray for in the complaint (i.e. declaratory judgments, 

forfeiture of a security deposit, restraining orders). The 

limitation in RCW 59.18.410(1) is similar to the limitation 

under RCW 59.18.290(3) regarding attorneys' fees. A landlord 

may pray for attorneys' fees in their complaint, but the court 

can only award them as "provided by this chapter," that is, if 
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the total amount of rent judgment is greater than either $1,200 

or two months contract rent. RCW 59. l 8.290(3)(b). Awarding a 

landlord relief, purely because they request it in their complaint, 

renders the RLTA's statutory limitations meaningless. 

Castellon makes clear that if a landlord wants to get a 

judgment against a tenant for non-possessory charges, unpaid 

rent, the landlord can convert the eviction to a civil case ( or file 

a regular civil complaint) with the attendant civil timeline, 

discovery process and opportunity for the tenant to raise 

counterclaims. On the other hand, if the landlord wants to take 

advantage of the fast, summary eviction process, the landlord 

can serve the tenant with a notice providing 14-days to pay the 

rent. RCW 59.18.650(2)(a). This triggers multiple opportunities 

for the tenant to catch up on rent and reinstate the tenancy. See 

discussion infra Part 2.b. If the tenant does not pay, the landlord 

can proceed with an unlawful detainer action and obtain a writ 

and judgment for rent owed. If they proceed with that route, the 
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landlord gets the benefit of a summary process, but the tenant 

has the opportunity to reinstate their tenancy. 

What a landlord may not do is what Ms. Ohlig's landlord 

did: give the tenant a 90-day notice based on the landlord's 

intent to sell, take advantage of the summary eviction process, 

and obtain a judgment against the tenant for alleged unpaid rent 

without the tenant having the opportunity to meaningfully 

contest the amount owing, nor an opportunity to reinstate their 

tenancy. Such action conflicts directly with Castellon. 

2. Ms. Ohlig's case involves an issue of substantial 
public interest that should be determined by the 
Supreme Court. RAP 13.4(b)(4) 

a. This issue is likely to continue to reoccur 
before trial courts 

Petitioner's cursory review of a handful of recent 

eviction judgments in 2023-2024 turned up multiple instances 

in which landlords obtained rent judgments in cases based on 

something other than unpaid rent, including in federally 
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subsidized housing. 3 Further, this issue is likely to reoccur. 3 8% 

of evictions are, like Ms. Ohlig's case, based on reasons other 

than non-payment of rent. 4 This represents over three thousand 

Washington residents every year who potentially have been 

denied a chance to avail themselves of the RLTA's protections 

to remain housed, and who are instead burdened with a rent 

judgment keeping them from new housing. 

There is a substantial public interest in this Court 

determining the legality of this practice, one which is likely to 

reoccur, so as to avoid confusion on a common issue. Randy 

3 Clark County Superior Court, No: 24-2-00339-06 (30-day 
"vacate or become a party to the lease" notice, $2,600 judgment 
for rent); Thurston County Superior Court, No: 23-2-00004-34 
(90-day notice, $3,030 rent judgment); Thurston County 
Superior Court, No: 23-2-00028-34 (subsidized property, 20-
day/30-day/3-day, $1,386 rent judgment); Thurston County 
Superior Court No: 23-2-00526-34 (120-day notice, $16,445 
rent judgment). 

4 https://ocla.wa.gov/wp-content/uploads/2023/10/Final-Report­
on-Implementation-of-Tenant-Appointment-Counsel-Program-
10-2023.pdf. 
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Reynolds and Associates v. Harmon, 193 Wn. 2d 143, 153, 437 

P.3d 677 (2019); In re Flippo, 185 Wn. 2d 1032, 380 P.3d 413 

(Mem), 414 (2016). 

b. The legislature has created, as a matter of 
"public concern," dramatically more 
tenant protections against being evicted 
for non-payment of rent than in 2018. 
The Ruling allows landlords to bypass 
most of these 

Between 2018 and 2023, the Washington legislature 

passed a series of the most significant reforms to the RL TA 

since the RLTA's enactment in 1973. Generally speaking, these 

reforms provided tenants who had fallen behind on rent more 

time and opportunities to catch up on rent through the entirety 

of the eviction process, right up to execution of the writ. 

Most recently, the legislature addressed the issue of debts 

owed by tenants to former landlords. The legislature made 

findings that such debts can bar low-income tenants from future 

housing, and that such debts disproportionately affects disabled, 

BIPOC, or other marginalized, low-income renters. Laws of 

2023, ch. 3 31, § 1. Throughout all these reforms, the legislature 
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repeatedly emphasized that preserving stable housing for people 

who may have temporarily fallen behind in rent is "a most 

important public concern." Laws of 2019, ch. 356, § 1. 

The issue Ms. Ohlig seeks review of squarely implicates 

the "public concern" driving the tenant protection reforms of 

the last six years. Ms. Ohlig is a person who lives with 

disabilities. She lives on a fixed income and now has a 

judgment on her record for over $5,000 in rent as the result of 

an eviction that had nothing to do with rent, but may 

nonetheless bar her from housing for years. If landlords are 

permitted to seek rent judgments in non-rent cases, the landlord 

can skip over all the tenancy reinstatement protections passed in 

the last 5 years. The tenant is left in the worst of both worlds: 

evicted without an opportunity to catch up on rent, but 

nonetheless saddled with a judgment for rent that will bar them 

from housing for years. As Ms. Ohlig's case demonstrates, the 

entry of the rent judgment in these circumstances can easily 
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happen without any meaningful opportunity to review the basis 

for the debt or contest it at all. 

In 2018, a tenant who fell behind on rent had very few 

opportunities to catch up and avoid eviction. Their landlord was 

obligated to give them only a three day notice to pay or vacate, 

and that notice could include hundreds, even thousands, of 

dollars in ancillary charges like late fees, fees for service of the 

eviction notice, etc. If the tenant managed to find a church or 

social services provider who could pay the full amount within 

the three days, the landlord had no obligation to accept 

payments from these third-party sources. Once the three days 

expired, the tenant's only other opportunity to reinstate the 

tenancy occurred after a court entered a writ and judgment, but 

before the eviction writ executed, by which point the judgment 

could have ballooned to include not only rent and any other 

ancillary fees alleged by the landlord, but also attorneys' fees 

and court costs. Further, the landlord could require the tenant 

to, prior to a hearing, pay all money the landlord alleged was 
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owing into court. If the tenant failed to do so or failed to dispute 

the amount owing with a sworn statement, the landlord was 

entitled to an automatic writ of eviction. See former, RCW 

59.18.375, repealed by Laws of 2021, ch. 115 § 19. 

Now, the landscape for tenants looks dramatically 

different. The following is a summary of reforms passed by our 

legislature since 2018: 

• In 2018, the legislature prohibited Source of Income 

Discrimination (SOID). Laws of 2018, ch. 66 § 1, 

codified as RCW 59.18.255. Among other things, 

landlords now must accept rent payments from charities, 

government entities, and any other legal source. Prior to 

enactment of SOID, a landlord could legally refuse 

payment from, for example, a church that wanted to pay 

off rent arrears to prevent a tenant from being evicted� 

• In 2019, the legislature increased the amount of time 

tenants had to pay back rent before commencement of an 
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eviction from three days to fourteen days. Laws of 2019, 

ch. 356 § 2, codified as RCW 59.12.030(3); 

• In 2019, the legislature created a mandatory pay-or­

vacate form to be used in evictions for nonpayment of 

rent. Laws of 2019 ch. 356 § 3; codified as RCW 

59.18.057; 

• In 2019 the legislature mandated that all payments made 

by tenants must first be applied to rent before any other 

debts in order to limit the number of evictions for 

nonpayment of rent and further limited a landlord's 

ability to evict a tenant for nonpayment of amounts that 

were not rent. Laws of 2019 ch. 356 § 6; codified as 

RCW 59.18.283; 

• In 2019, the legislature also limited the definition of rent 

so that landlords wanting to evict a tenant for non­

payment could only seek actual rent, plus a maximum of 

$75 in late fees. Laws of 2019, ch. 356 §§ 2, 5, 7; 

codified as RCW 59.18.030(29) and RCW 59.18.410; 
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• Between 2019 and 2023, the legislature has repeatedly 

and substantially enhanced the reinstatement provisions 

at RCW 59.18.410. See 2023 ch. 336 § 2; 2021 ch. 115 § 

1 7; 2020 ch. 315 § 5; 2019 ch. 3 56 § 7. Prior to 2019, a 

tenant's only opportunity to reinstate a tenancy after the 3 

day notice expired was a five-day period after a judgment 

(including attorneys' fees and court costs) was entered. 

Tenants now can reinstate at any point prior to 

commencement of the case by paying just rent owing and 

$75 late fees. Once the case is filed, but before a show 

cause hearing, tenants can reinstate by paying rent and 

$75 late fees, plus court costs. 

• In 201 9, the legislature created the opportunity for 

tenants to petition a court, after entry of judgment and up 

until the time the writ executes, for a repayment plan that 

allows them to reinstate if they can pay the judgment off 

within three months. Laws of 2019, ch. 356 § 7; codified 

as RCW 59.18.410(3); 
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• In 2021, the legislature enacted temporary COVID 

protections requiring landlords to offer tenants who had 

fallen behind on rent an opportunity to enter into a 

repayment plan and a prohibition on late fees for this 

period. Laws of 2021, ch. 115 §§  3, 4; codified as RCW 

59.18.625 and RCW 59.18.630; 

• The legislature also enacted as part of its COVID 

protections mandatory mediation for non-payment cases 

prior to the start of an eviction. Laws of 2021, ch. 115 § 

7; codified as RCW 59.18.660, expired July 1, 2023; 

• In 2021, the legislature repealed RCW 59.18.375. This 

law had permitted landlords to demand that tenants pay 

all rent the landlord said was owing into a registry prior 

to a hearing or face an immediate entry of writ of 

restitution. 2021 ch. 115 § 19; 

• Additionally, in 2021, the legislature further signified its 

commitment to keeping tenants housed by enacting the 

nation's first state-wide "right to counsel" program, 
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which ensures low-income tenants receive representation 

in evictions. Laws of 2021 ch. 115 § 8; codified as RCW 

59.18.640. For the FY 22-23 biennium, the Legislature 

appropriated $24.1 million to the program. 5 

Had Respondent based the eviction on unpaid rent and 

given Ms. Ohlig the requisite 14-day pay or vacate notice, the 

RL TA would have provided Ms. Ohlig these many 

opportunities to reinstate her tenancy. Because the eviction 

happened while COVID protections were still in place, she also 

should have been offered a repayment plan prior to 

commencement of an eviction and a chance to mediate. But, 

because her landlord gave Ms. Ohlig an intent to sell 

5 Washington State Office of Civil Legal Aid, Report to the 
Legislature on Implementation of the Appointed Counsel 
Program for Indigent Tenants in Unlawful Detainer Cases 
(RCW 59. 18. 640; 2. 53. 050; sec. 1 16(7), ch. 297, laws of2022) 
(July 28, 2022), https://ocla.wa.gov/wpcontent/ 
uploads/2022/07 /OCLA-Report-to-the-Legislature­
Implementation-of-Indigent-Tenant-Right-to-Counsel-FINAL-
7-28-22-.pdf 
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termination notice, and just tacked on allegedly owing back rent 

to the complaint, Ms. Ohlig had none of those opportunities. 

She was left instead evited and saddled with a judgment for rent 

that she had no meaningful opportunity to contest and that will 

serve as a barrier to housing for years to come. 

There is a substantial public interest in ensuring that 

courts are properly interpreting the law in eviction actions, and 

taxpayer dollars for the Right to Counsel program are being 

effectively spent to stabilize tenancies. 

c. Ms. Ohlig's case meets the "substantial 
public interest" test this Court relied on 
to accept review of another case 
interpreting the eviction process 

This Court has considered a "nonexclusive list of 

criteria" for determining whether there was a substantial public 

interest in the Court reviewing an eviction case that was 

otherwise moot. Randy Reynolds & Assocs., Inc. v. Harmon, 

193 Wn. 2d 143, 152-53, 437 P.3d 677, 682 (2019). The issue 

presented by Ms. Ohlig meets all of these criteria: 
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1. The public or private nature of the question 

presented: the issue presented by Ms. Ohlig, like 

that in Harmon, is an issue of interpreting the 

RL TA, meaning it is more likely to be public in 

nature. Id. at 153; 

2. The desirability of an authoritative determination 

for the future guidance of public officers: like 

Harmon, it is desirable to provide future trial 

courts guidance about whether or not they can 

award rent judgments in evictions based on 

something other than rent; 

3. The likelihood of future recurrence of the question: 

Harmon found that there was a high likelihood of 

the future recurrence of the issue there ( staying 

eviction writs) because evictions themselves are so 

common. Ms. Ohlig 's petition involves an 

eviction, and also presents an issue ( eviction based 
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on something other than non-payment of rent) that 

occurs in over 1/3 of eviction filings. 

There is substantial public interest in this Court taking up 

review of this issue. It is certainly a question that will continue 

to recur before out state's trial courts, and the outcome has the 

potential to impact thousands of Washington tenants most 

vulnerable to the impacts of eviction. 

F. CONCLUSION 

The Ruling by the Court of Appeals in Ms. Ohlig's case 

is directly in conflict with a published Court of Appeals 

decision, and she requests that this Court accept her Petition for 

Review in order to resolve this conflict. Additionally, the 

Petition raises an issue of substantial public interest. The 

question of whether landlords can seek rent judgments in non­

rent evictions is almost certain to reoccur. It also has a direct 

impact on housing stability, an issue that our legislature has 

repeatedly addressed over the past six years as a "public 
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concern." Ms. Ohlig requests that this Court accept her Petition 

for Review. 
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F I LED 
3/4/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

E IGHT IS  ENOUG H ,  LLC . 

Respondent ,  

V .  

CYNTH IA OHL IG ,  

Appel lant ,  

and 

ALL OTH ER RES I DENTS and 
OCCUPANTS , 

Defendants . t 

No .  8590 1 -3- 1  

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

DiAZ , J .  - Cynth ia Oh l ig ,  a tenant ,  appeals an order for writ of restitut ion 

entered i n  favor of her land lord ,  E ight is Enoug h ,  LLC . Oh l ig a l leges the super ior 

cou rt comm itted th ree errors .  F i rst, she c la ims the court erred when it d id not even 

consider her d isab i l ity d iscrim inat ion defense at the show cause hearing . Second , 

she c la ims the court erred by enteri ng a j udgment for unpaid rent even though the 

act ion was not based on a fa i l u re to pay. F ina l ly ,  she c la ims the court erred by 

enteri ng the land lord 's  proposed judgment before it was served on her or her 

t Cynth ia Oh l ig is the on ly part icipati ng defendant i n  th is appea l .  
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attorney. We ag ree with the fi rst ass ignment of error and remand th is matter for 

the court to ho ld a heari ng to expressly cons ider Oh l ig 's  d iscrim ination defense ,  

inc lud ing whether there are any  genu i ne issues of mater ia l  fact which requ i re the 

court to set the matter for tria l . Otherwise , we affi rm . 

I .  BACKGROU N D  

Appel lant Cynth ia Oh l ig rented a house i n  Centra l ia ,  Wash ington .  Oh l ig 's  

home was on a parce l with th ree other homes and respondent E ight is Enough ,  

LLC (" land lord") owned a l l  fou r  parce ls .  Oh l ig l ived with a dog and a l ive- in  

caretaker, her ad u lt g randson .  Oh l ig c la ims that, i n  January 2022 , the land lord 

ordered her to remove both from the property and that she comp l ied . 

On May 20 ,  2022 , Oh l ig gave her land lord a written " reasonable 

accommodation request . " 1 She requested that she be a l lowed to have an 

emotiona l  support dog ,  a l ive- in  caretaker, and he lp with clean ing and ma inta i n i ng 

the apartment. 

Oh l ig attached to the request a s ig ned note from her pr imary care provider ,  

Dr .  Gerald Lee , who had d iagnosed Oh l ig with anxiety , depress ion , and post­

traumatic stress d isorder .  To a l leviate those chal lenges,  Dr .  Lee had 

recommended that Oh l ig have a "pet or  emotiona l  support an ima l/person , "  add ing 

that " [t]he presence of th is an imal or  person is necessary for the menta l health" of 

Oh l ig .  

Oh l ig a l leges that the land lord responded to her request by cla im ing the 

1 Oh l ig 's  written accommodation request is dated May 1 1 ,  2022 . However, i n  a 
declaration , she cla ims she hand de l ivered the request to the land lord on May 20 ,  
2022 . 
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request was "nonsense" and stat ing that, if the request was g ranted , the land lord 

wou ld charge "a pet deposit and substantia l ly ra is[e] the rent . " 

F ive days after her request, the land lord gave Oh l ig a 90-day term ination 

notice . The notice ind icated the land lord i ntended to se l l  Oh l ig 's  home and that 

the lease wou ld term inate on September 30 ,  2022 . The month fo l lowing , the 

land lord fi led an un lawfu l deta iner  act ion for a writ of possess ion i n  Lewis County 

Superior Cou rt .  The land lord then moved the court to hold a show cause heari ng 

to determ ine who had the rig ht to possess the property . 

I n  November 2022 , at the conclus ion of the show cause hearing , the court 

ru led i n  favor of the land lord .  As wi l l  be d iscussed i n  more deta i l  below, the court 

held that the land lord had sufficiently shown the i r  i ntent to se l l  the property and 

met a l l  the statutory requ i rements . However, the court d id not add ress , either at 

the heari ng or with i n  its written fi nd ings ,  Oh l ig 's  defense that the evict ion was 

d iscrim inatory.  The court entered the land lord 's  proposed order which g ranted it 

possess ion of the home, $4 ,475 .00 in past-due rent, as wel l  as attorney fees and 

costs . Oh l ig now appeals .  

A. 

1 1 .  ANALYS I S  

Procedu ra l  Background and  Standard of Review 

An un lawfu l deta iner act ion is "a statutori ly created proceed ing that provides 

an exped ited method of reso lvi ng the rig ht to possess ion of property . "  Ch ristensen 

v .  E l lsworth , 1 62 Wn .2d 365 , 370-37 1 ,  1 73 P . 3d 228 (2007) . 

"The proced u res set forth i n  the genera l ized un lawfu l deta iner statutes , 

chapter 59 . 1 2  RCW, 'app ly to the extent they are not supp lanted by those found i n  
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the Res ident ia l  Land lord-Tenant Act [ (RLTA)] . "' Randy Reynolds & Assocs . ,  I nc .  

v .  Harmon , 1 93 Wn .2d 1 43 , 1 56 , 437 P . 3d 677 (20 1 9) (quoti ng Haus .  Auth . of C ity 

of Pasco & Frankl i n  County v. P leasant, 1 26 Wn . App .  382 , 390 , 1 09 P . 3d 422 

(2005)) . The RL TA app l ies to d isputes , as here ,  i nvolvi ng a res ident ia l  lease . 

Carlstrom v. Han l i ne ,  98 Wn . App .  780 , 786 , 990  P .2d 986  (2000) . Because 

"[c]hapters 59 . 1 2  and 59 . 1 8  RCW are statutes i n  derogation of the common law[ , ]" 

they "are strictly construed in  favor of the tenant . " Harmon ,  1 93 Wn .2d at 1 56 .  

A land lord may evict a tenant if, among other g rounds ,  " [t]he tenant 

conti nues i n  possess ion after the owner elects to se l l  a s ing le-fam i ly res idence and 

the land lord has provided at least 90 days' advance written notice of the date the 

tenant's possess ion is to end . "  RCW 59 . 1 8 .650(2)(e) ; see also Klee v .  Snow, 27 

Wn . App .  2d 1 9 , 22 , 531 P . 3d 788 (2023) (quoti ng RCW 59 . 1 8 .650(2)(e)) . Fu rther , 

an owner '"elects to se l l '  when the owner makes reasonable attempts to se l l  the 

dwe l l i ng  with i n  30 days after the tenant has vacated [ . ]" ill The land lord may app ly 

for a writ of restitution "at the same t ime as commencing the act ion or at any t ime 

thereafter. " Harmon , 1 93 Wn .2d at 1 57 (cit ing RCW 59 . 1 8 . 370) . 

"To obta in  a writ, a land lord must app ly for an order for a show cause 

heari ng . . . and serve that order on the tenant. A show cause heari ng is a 

'summary proceed ing [  ] to determ ine the issue of possess ion pend ing a lawsu it' 

and is not the fi na l  determ inat ion of rig hts in an un lawfu l deta iner action . "  ill 

(alterat ion i n  orig ina l )  (citat ion om itted) (quoting Han l i ne ,  98 Wn . App .  at 788 ; RCW 

59 . 1 8 . 370) . Th is opportun ity for immed iate temporary re l ief makes the show cause 

process s im i lar  to a pre l im inary i nj unct ion proceed ing . Faciszewski v .  Brown , 1 87 
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Wn .2d 308 , 3 1 5 n .  4 , 386 P . 3d 7 1 1 (20 1 6) .  

"At the show cause hearing , the court wi l l  determ ine if the land lord i s  entit led 

to a writ of restitut ion before a tria l  on the comp la int and answer. " Harmon ,  1 93 

Wn .2d at 1 57 (citi ng RCW 59 . 1 8 . 380) . "The court sha l l  examine the parties and 

witnesses ora l ly to ascerta i n  the merits of the compla int and answer[ . ]" RCW 

59 . 1 8 . 380 .  " [ l ]f it sha l l  appear that the [ land lord]  has the rig ht to be restored to 

possess ion of the property , the court sha l l  enter an order d i rect ing the issuance of 

a writ of restitut ion [ . ]" kl_ And then , "the land lord can del iver the writ to the sheriff, 

who wi l l  serve it on the tenant . " Harmon , 1 93 Wn .2d at 1 58 (citi ng RCW 

59 . 1 8 . 390(1  )) . However, " [ i ]f there are genu ine issues of mater ia l  fact regard i ng 

possess ion or defenses ra ised by the tenant ,  the court sets the matter for tr ia l . "  

Tedford v .  Guy, 1 3  Wn . App .  2d 1 ,  1 1 ,  462 P . 3d 869 (2020) (citi ng RCW 

59 . 1 8 . 380) . 

Thus ,  there are two separate events i n  an un lawfu l deta iner act ion with two 

d ifferent standards of review: the factual determ inat ions at the show cause 

hearing , and the decision to g rant tria l . As to the former, " [a] tria l  cou rt's fi nd i ngs 

of fact wi l l  not be overtu rned on appeal if it is supported by substant ia l  evidence . "  

Leda v.  Wh isnand , 1 50 Wn . App .  69 ,  85 n .  6 ,  207 P . 3d 468 (2009) ( in  an un lawfu l 

deta iner action , considering whether the tria l  cou rt's "fi nd i ng of fact" on an element 

of a writ was erroneous) ; MH2 Co.  v Hwang,  1 04 Wn . App 680 , 685 , 1 6  P . 3d 1 272 

(200 1 )  ( i n  an un lawfu l deta iner action , hold ing " [o] n appea l ,  the tria l  cou rt's fi nd i ngs 

of fact must support its conc lus ions of law; the fi nd i ngs must be supported by 

substant ia l  evidence") . '"Substantial evidence exists when there is a sufficient 
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quantity of evidence to persuade a fa i r-m inded , rationa l  person that a fi nd ing is 

true . "' Pham v.  Corbett , 1 87 Wn . App .  8 1 6 , 825 ,  35 1 P . 3d 2 1 4  (20 1 5) (quoti ng 

Hegwine v .  Longview F ib re Co . ,  I nc. , 1 32 Wn . App .  546 , 555-56 , 1 32 P . 3d 789 

(2006)) . Uncha l lenged fi nd i ngs of fact are verities on appea l .  kl 

The court's factual  fi nd i ngs are reviewed d ifferently than the decis ion to 

order tria l . D iv is ion Two of th is cou rt has held that " [w]e review a decis ion to stri ke 

a tria l  date i n  an un lawfu l deta iner  act ion for an abuse of d iscretion . "  Tedford , 1 3  

Wn . App .  2d at 1 6 . D iv is ion Th ree of th is cou rt d isag reed , hold ing that Tedford d id 

"not d raw from the language of the app l icable statute , nor [was] it based on 

Supreme Court precedent . " Kiem le & Hagood Co.  v .  Danie ls ,  26 Wn . App .  2d 1 99 ,  

2 1 8 ,  528 P . 3d 834 (2023) . 

What is clear is that our  Supreme Court has held that " [w]hether or not the 

court issues a writ of restitution at the show cause hearing , if material factual issues 

exist, the court is requ i red to enter an order d i rect ing the parties to proceed to tria l  

on the compla int and answer. " Harmon , 1 93 Wn .2d at 1 57 (emphasis added) .  

Th is  language is "nearly the  identical language that governs summary judgment . " 

Dan ie ls ,  26 Wn . App .  2d at 2 1 8 (citi ng CR 56(c)) . Summary j udgment is reviewed 

de nova and , accord i ng ly ,  " it appears someth ing close to de nova review shou ld 

app ly ,  at least when a tenant den ies the land lord 's  g rounds for evict ion or raises 

an affirmative defense. "  kl at 2 1 8-2 1 9  (emphasis added) . 2 

2 This d iv is ion recently issued an unpub l ished decis ion ag ree ing with Kiemle that 
a tria l  cou rt's decis ion not to g rant tria l  at a show cause heari ng is reviewed de 
nova . Maggie Properties v .  No lan , No .  84549-7- 1 ,  s l i p  op .  at  1 4- 1 5 (Wash .  Ct .  App .  
Dec. 4 ,  2023) (unpub l ished ) ,  https ://www.courts .wa .gov/op in ions/pdf/845497 . pdf; 
GR 1 4 . 1  (a) ("U npub l ished op in ions of the Cou rt of Appeals have no precedent ia l  
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B .  Oh l ig 's D iscrim inat ion Defense 

Oh l ig fi rst c la ims the superior cou rt erred by fa i l i ng to consider her 

d iscrim inat ion defense at the show cause hearing . We ag ree. 

1 .  Overview of Appl icable Substantive Law 

"Both federa l  and state law proh ib it land lords from d iscrim inat ing aga inst 

d isab led tenants [ . ]" Dan ie ls ,  26 Wn . App .  2d at 22 1 (citi ng 42 U .S .C .  § 3604(f) (2) , 

(3) (8) , RCW 49 .60 .222( 1 ) (f) , (2)(b)) . Specifica l ly as to state law, the Wash i ngton 

Law Against D iscrim inat ion (WLAD) states that " [t] he rig ht to be free from 

d iscrim inat ion because of . . .  the presence of any sensory,  menta l ,  or  phys ical 

d isab i l ity is . . .  recogn ized as and declared to be a civi l r ig ht . " RCW 49 .60 . 030( 1 ) .  

Fu rther , " [ i]t i s  a n  unfa i r  p ractice for any person . . .  because of . . .  the presence 

of any sensory,  menta l ,  or  phys ical d isab i l ity . . .  [t]o expel a person from occupancy 

of rea l  p roperty[ . ]" RCW 49 .60 .222( 1 ) ( i ) ; see also RCW 49 .60 .222(2)(b) (refus ing 

a reasonable accommodation can constitute d iscrim ination) . The provis ions of the 

WLAD "sha l l  be construed l i bera l ly[ . ]" RCW 49 .60 . 020 .  

The WLAD also proh ib its reta l iation for "oppos[ ing]  any practices forb idden 

by th is chapter[ . ]" RCW 49 .60 .2 1 0 . There appears to be scant, i f  any, Wash i ngton 

case law consider ing a reta l iatory evict ion claim under the WLAD.  However, ou r  

local federa l  d istrict cou rt he ld  that " [t]aki ng an adverse act ion agai nst a d isabled 

emp loyee because she requested or uti l ized a reasonable accommodation is a 

form of d isab i l ity d iscrim inat ion i n  v io lat ion of the WLAD's anti-d iscrim inat ion 

va lue and are not b ind ing  on any court .  However . . .  [such cases] may be accorded 
such persuas ive va lue as the court deems appropriate . ") .  
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provis ion . "  Hansen v. Boeing Co. , 903 F .  Supp .  2d 1 2 1 5 , 1 2 1 8  (W. D .  Wash .  20 1 2) 

(citi ng RCW 49 .60 . 1 80) . In other words ,  "the decis ion to request a reasonable 

accommodation is a way to oppose the non-accommodated workp lace status quo , "  

mean ing requesti ng accommodations is a form of "opposit ion" activity protected 

under RCW 49 .60 .2 1 0 . ill Whi le th is decis ion was in the context of emp loyment ,  

the court prefaced its ho ld ing on the fact that " [t] he need for reasonable 

accommodation is part and parce l of a d isab i l ity" i n  any context . ill 

Al l  of th is said , ou r  Supreme Court has " long held that countercla ims may 

not be asserted i n  an un lawfu l deta iner  action . "  Haus .  Auth . of C ity of Everett v .  

Terry, 1 1 4 Wn .2d 558 ,  569-70 ,  789 P .2d 745 ( 1 990) . Th is constra int is proper 

because the scope of un lawfu l deta iner  actions is " l im ited to the question of 

possess ion and re lated issues such as restitut ion of the prem ises and rent. " 

Munden v. Haze l rigg , 1 05 Wn .2d 39 ,  45 ,  7 1 1 P .2d 295 ( 1 985) . I n  tu rn , a "tenant 

may assert on ly those equ itab le defenses which affect the rig ht of possess ion . "  

Joseph i n i um Assocs . v .  Kah l i ,  1 1 1  Wn . App .  6 1 7 ,  6 1 9 ,  45  P . 3d 627 (2002) . 

Desp ite the narrow scope of un lawfu l deta iner actions ,  th is cou rt ,  however, 

has also held that " [t]he rig ht to be free from d iscrim inatory evict ion is a substantive 

lega l  rig ht ,  and ord inary civi l remed ies are unava i l i ng  in the face of a summary 

evict ion proceed ing . "  ill at 625 .  Moreover, we have held that "[d] iscrim ination 

may be a defense that arises out of the tenancy. When it does , the statute perm its 

a tenant to assert the defense and requires the court to consider it. " ill at 626 
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(emphasis added) .  3 After a l l ,  " [a] land lord cannot s imp ly decide to evict a l l  tenants 

of co lor . " ill 

Genera l ly ,  to show reta l iat ion ,  there must be a causal l i nk  between the 

protected emp loyment activity and the adverse action .  Cornwe l l  v .  M icrosoft Corp . , 

1 92 Wn .2d 403 , 4 1 1 - 1 2 , 430 P . 3d 229 (20 1 8) .  Because employers rarely revea l  

that the i r  act ions are motivated by retal iation ,  employees may po int to 

c i rcumstant ia l evidence to demonstrate the causal connection . Wi lmot v. Ka iser 

Alum inum & Chem . Corp . , 1 1 8 Wn .2d 46 , 69 ,  82 1 P .2d 1 8  ( 1 99 1 ) .  C i rcumstant ia l 

evidence may be the on ly evidence ava i lab le and can be sufficient . ill For 

example ,  " [t] hat an employer's act ions were caused by an employee's engagement 

i n  protected activit ies may be inferred from 'proximity in time between the protected 

act ion and the a l leged ly reta l iatory emp loyment decis ion . "' Raad v. Fa i rbanks N .  

Star Borough Sch . D ist. , 323 F . 3d 1 1 85 ,  1 1 97 (9th C i r . 2003) (emphasis added) 

(quoti ng Ray v.  Henderson ,  2 1 7  F . 3d 1 234 , 1 244 (9th C i r . 2000)) ( i nternal 

quotat ion marks om itted) ;  see also Yartzoff v.  Thomas , 809 F .2d 1 37 1 , 1 376 (9th 

C i r . 1 987) . 4 

3 We fu rther held , i n  Jospeh i n i um ,  that " [ i]f u n lawfu l d iscrim inat ion is the reason for 
an eviction ,  the defense certa i n ly affects the tenant's rig ht of possess ion . "  1 1 1  
Wn . App .  at 625 (emphasis added) .  The usage of " the reason" instead of "a 
reason" does not appear to ho ld any ana lytical weight . That statement was made 
i n  pass ing and is not referenced or fu rther d iscussed elsewhere in  the op in ion . 
Wh i le Oh l ig u rges us to fo l low Tafoya v. State Human Rights Com 'n ,  1 77 Wn . App .  
2 1 6 , 226 , 3 1 1 P . 3d 70 (20 1 3) ,  and  adopt the "substant ia l  factor" test present i n  
emp loyment d iscrim i nation cases such as Mackay v.  Acorn Custom Cabinetry, 
I nc . , 1 27 Wn .2d 302 , 307 , 898 P .2d 284 ( 1 995) , the parties d id not fu l ly or  
adequate ly brief th is d isti nction when d iscuss ing Joseph i n i um .  As such , we do not 
reach th is issue .  
4 These cases concern emp loyment d iscrim ination , not hous ing d iscrim i nation . 
Even so ,  " [w]here there is not an estab l ished standard for estab l ish i ng 
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2 .  D iscuss ion 

Prior to the show cause hearing , Oh l ig subm itted competent evidence in 

support of her d iscrim inat ion defense, i ncl ud i ng the fo l lowing . F i rst, Oh l ig 

subm itted Dr .  Gerald Lee's d iagnosis for anxiety , depression , and ch ron ic  pai n .  

Second , Oh l ig attached to her declaration her accommodat ion request, i nc lud ing 

Dr .  Lee's s ignatu re and d iagnos is .  Th i rd ,  Oh l ig declared that none of  the other 

tenants on the parce l rece ived a term inat ion notice . Fou rth , i n  her answer, Oh l ig 

argued that the tim i ng of the term ination notice-a mere five days after Oh l ig c la ims 

she gave the land lord her accommodation request-supported her cla im that the 

notice of term inat ion was reta l iatory .  F ina l ly ,  Oh l ig c la ims the land lord a l ready had 

shown an imus towards her service an imal and careg iver i n  January 2022 . In short , 

Oh l ig met her bu rden of presenting competent evidence i n  support of a pr ima facie 

case of d iscrim i nation , which was offered here as a defense to eviction .  

At the show cause hearing , the land lord subm itted evidence of its i ntent to 

se l l  the property , and it appears the court treated the land lord 's  certificat ion and 

evidence of the i r  i ntent to se l l  as d ispos itive . Specifica l ly ,  the court g ranted the 

land lord 's  requested re l ief, fi nd ing that it had "met al l requ i rements of the statute" 

and had "taken reasonable steps to se l l  the property or to show an intent that they 

p lan to sel l [ . ]" Most importantly for th is issue ,  nowhere du ring the hearing , or  with i n  

its written fi nd i ngs ,  d id the court add ress or i n  any  way ind icate i t  considered 

Oh l ig 's  d iscrim inat ion defense . 

d iscrim inat ion i n  a certa i n  context , [cou rts] wi l l  often re ly on the standards from 
emp loyment d iscrim inat ion cases . "  Tafoya , 1 77 Wn . App .  at 226 . 
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On appea l ,  Oh l ig fi rst argues that "Wash ington 's Supreme Cou rt has 

a l ready held [ in Faciszewski] that cou rts presid ing over a show cause heari ng must 

cons ider evidence presented by a tenant i n  support of a defense, even if the 

term ination notice is facia l ly va l id . "  Oh l ig also argues that " [d ] isab i l ity 

d iscrim inat ion is a defense to an un lawfu l deta iner" under Joseph i n i um ,  which the 

court was ob l igated to consider .  

As to her fi rst argument, Oh l ig 's  i nterpretat ion of Faciszewski is somewhat 

overbroad . There ,  our  Supreme Court ana lyzed the C ity of Seatt le's J ust Cause 

Evict ion Ord i nance (JCEO) and determ ined that a land lord 's  certificat ion of just 

cause is not d ispos itive on the issue of possess ion . Faciszewski , 1 87 Wn .2d 323-

24 . As such , the court held that the lower court had erred by not consider ing the 

tenant's evidence d isputi ng j ust cause . kl However, our Supreme Court 

expressly stated that its ho ld ing was l im ited to Seatt le's JCEO. 5 kl at 3 1 7 .  As 

such , we do not re ly on or i nterpret Faciszewski as stand ing for the sweep ing 

proposit ion that a court must consider a l l  defenses i n  a l l  k inds of  RTLA actions .  

Oh l ig 's  presentat ion of  Joseph i n i um however, is correct . We clearly he ld 

5 Faciszewski does reference the RL TA. Specifica l ly ,  the court he ld  that " [w]e 
bel ieve the JCEO operates i n  harmony with the RL TA and un lawfu l deta iner 
procedu res when SMC 22 .206 . 1 60(C)(4) is read not to make the land lord 's  
certificat ion determ inative of  'j ust cause . "' Faciszewski , 1 87 Wn .2d at  3 1 7 .  The 
text of  the JCEO a lso references how the RL TA governs the un lawfu l deta iner  
process . kl at 3 1 6 . As such , the court conc luded that " [t]he C ity that enacted the 
JCEO reads it this way, and such a read ing reta ins the i nteg rity of both the un lawfu l 
deta iner process and the ord i nance . "  kl at 3 1 7 .  Even so,  the vast majority of the 
court's ho ld ing referenced JCEO provis ions that are d isti nct from the RL TA. The 
earl ier references to the RL TA appear to be the court describ ing the contrast ing 
provis ions of the JCEO and RL TA with i n  the broader evict ion process . Thus ,  
Faciszewski 's re levance is l im ited . 
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there that the RL TA "perm its a tenant to assert [a d iscrim inat ion] defense and 

requires the court to consider it. " 1 1 1  Wn . App .  at 626 (emphasis added) .  We so 

held because, " [ i]f un lawfu l d iscrim ination is the reason for an eviction ,  the defense 

certa i n ly affects the tenant's rig ht of possession . "  kl at 625 .  

The land lord 's  pr imary argument i n  response ,  repeated i n  d ifferent ways 

th roughout its briefs , is that Oh l ig 's  d iscrim inat ion defense is a mere countercla im ,  

which i s  separate from the rig ht to possess ion , and  thus the court d id not need to 

cons ider it .  However, th is argument is s imp ly a m isstatement of the wel l - reasoned 

hold ing in Joseph i n i um ,  and a m ischaracterizat ion of how Oh l ig presents her 

cla ims .  Oh l ig is not seeking damages in this action ,  merely the rig ht of conti nued 

possess ion , which a reta l iatory evict ion does not exti ngu ish . I n  tu rn , we hold that 

it was error for the tria l  cou rt to fa i l  to consider the d iscrim inat ion defense at the 

show cause hearing . 

I n  its supp lementa l  b rief, the land lord acknowledges that Joseph in i um is 

good , app l icab le law, which perm its a tenant to present some d iscrim inat ion 

defenses at a show cause hearing . But ,  the land lord c la ims Joseph i n i um is 

d isti ngu ishab le ,  argu ing that the court cab i ned its ho ld ing to the '"extremely 

un l i kely"' and '" u nusual  c i rcumstance"' of that matter. Supp l .  Br .  of Resp't at 3-4 

(quoti ng Joseph i n i um ,  1 1 1  Wn . App .  at 620 , 627) . That is ,  the land lord argues 

that Joseph i n i um requ i res a d iscrim inat ion defense be causa l ly re lated to the 

reasons for the eviction .  And , in Joseph i n i um ,  the evict ion was so re lated , 

accord ing to the land lord ,  because there a d isabled tenant requested an ava i lab le 

un it that was less expensive .  kl at 4 (citi ng Joseph i n i um ,  1 1 1  Wn . App .  at 627) . 
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But for the land lord 's  fa i l u re to accommodate , the tenant wou ld not have been 

beh i nd on rent and thus subject to eviction .  In contrast, the land lord avers Oh l ig 's  

d iscrim inat ion c la im has no such causal connect ion to its reasons for eviction ,  the 

pu rported ly long-p lanned sale of the property , and , thus ,  the tria l  cou rt d id not have 

to cons ider it .  

We hold , fi rst , that the land lord 's  i nterpretat ion of Joseph i n i um s imply runs 

counter to the pu rposes of the WLAD.  The land lord 's  read ing wou ld excuse 

land lords and courts from ever add ress ing superfic ia l ly va l id  evict ions which are 

motivated by b latant d iscrim i nation , making a mockery of the WLAD's a im of 

"el im i nat ion and prevent ion of d iscrim inat ion" i n  hous ing . RCW 49 .60 . 0 1 0 .  As 

stated by Oh l ig i n  her supp lementa l b riefing , "d iscrim inat ion wou ld not be 

' p revented ' - it wou ld on ly be compensated-for after the fact . "6 

Moreover, there is noth ing i n  Joseph i n i um which poi nts to a d isti nction 

between d iscrim i nation causa l ly re lated to the evict ion and d iscrim inat ion not so 

re lated . It is sufficient that a tenant ra ises a competent d iscrim i nation c la im ,  which 

then the court must at least "consider . " Joseph i n i um ,  1 1 1  Wn . App .  at 626 . 

The land lord also makes fou r  fu rther arguments ,  none of which have merit . 

F i rst, the land lord argues that the p la in  language of RCW 59 . 1 8 .650(2)(e) on ly 

6 I n  her supp lementa l  briefing , Oh l ig presents a persuas ive hypothetical based on 
the facts of Tafoya , 1 77 Wn . App .  at  226 , wh ich adm itted ly d id not i nvo lve eviction .  
Oh l ig asks us to consider a s ituation where a " land lord sexua l ly harassed the 
tenant by repeated ly proposit ion ing her . What if , five days after she refused a 
sexua l  p ropos it ion ,  the land lord served her with a notice of i ntent to se l l?  U nder 
the land lord 's  read ing of the WLAD,  she wou ld have no defense , wou ld be evicted , 
and wou ld have to sue afterwards for damages . "  Such a defense wou ld be 
incompatib le with the WLAD's focus on prevention . 
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requ i res that a land lord " i ntend to se l l "  and take " reasonable attempts to se l l "  the 

property . However, the statute does not state or even suggest a land lord 's  e lection 

or attempts to se l l  the property are d ispos itive with i n  an un lawfu l deta iner action .  

RCW 59 . 1 8 .650(2)(e) . Rather, the statute s imp ly enumerates various bases under 

wh ich a land lord may seek eviction .  & at ( 1 ) (a) . In  other words ,  RCW 

59 . 1 8 .650(2)(e) merely provides one way to lawfu l ly beg i n  the evict ion process . It 

does not provide a way to decis ive ly obta in  possess ion aga inst a l l  defenses . 

Second , the land lord argues Oh l ig must be cu rrent on her rent and uti l it ies 

before ava i l i ng  herself of any remed ia l  p rovis ion of the RL TA. This cla im re l ies on 

statutory language that " [t] he tenant sha l l  be cu rrent in the payment of rent 

inc lud ing a l l  uti l it ies which the tenant has ag reed in the renta l  ag reement to pay 

before exercis ing any of the remed ies accorded h im or her under the provis ions of 

th is chapter[ . ]" RCW 59 . 1 8 . 080 .  I ndeed , th is  cou rt has previously he ld  that a 

commercia l  tenant cou ld not br ing a reta l iatory evict ion defense because they were 

i n  breach of the i r  leases . Port of Ki ngston v. Brewster, No .  73668-0- 1 ,  s l i p  op .  at 7 

(Wash .  Ct. App .  Dec. 7 ,  20 1 5) (unpub l ished) 

https ://www.courts .wa .gov/op in ions/pdf/736680 . pdf (citi ng Port of Longview v.  l nt' I 

Raw Mater ia ls ,  Ltd . ,  96 Wn . App .  43 1 , 438 , 979 P .2d 9 1 7 ( 1 999)) . 7 

Kingston and Longview (on which Ki ngston re l ies) are d isti ngu ishable from 

th is matter. Longview concerned a F i rst Amendment c la im which was an 

"equ itab le affi rmative defense , "  not a "substantive" statutory defense,  where 

7 As an unpub l ished case , Ki ngston is not b ind ing  on th is cou rt and need not be 
accorded precedent ia l  va lue .  GR 1 4 . 1 . 
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"ord i nary civi l remed ies are unava i l i ng . "  96 Wn . App .  at 438 ; see also 

Joseph i n i um ,  1 1 1  Wn . App .  at 626 . Moreover, a substantive rig ht ,  such as  that i n  

the WLAD,  is not a " remed ia l  p rovis ion" of  the RLTA (such as those remed ies the 

p la i ntiff sought to obta in  in Longview and Kingston) , but rather a rig ht that "affects 

the tenant's rig ht of possess ion , "  which is the appropriate sole subject of a show 

cause hearing . Joseph i n i um ,  1 1 1  Wn . App .  at 625 .  I n  other words ,  the defense 

Oh l ig is assert ing goes to her rig ht to reta i n  possess ion under the WLAD , not her 

rig ht to recover damages for a vio lat ion of the RL TA. 

Stated otherwise , Oh l ig 's  civi l r ig hts are not tethered to the RTLA. Oh l ig is 

bri ng ing  her claim under the WLAD's ant i-reta l iation provis ion . RCW 

49 .60 .222 ( 1 ) ( i ) , RCW 49 .60 .2 1 0 . As stated i n  a s l ig htly d ifferent context , the 

request for reasonable accommodations is a protected activity under the WLAD. 

Hansen ,  903  F .  Supp .  2d a t  1 2 1 8 (citi ng RCW 49 .60 .2 1 0) .  Wh i le Hansen was 

decided in the context of employment, the court observed that " [t] he need for 

reasonable accommodation is part and parcel of a d isab i l ity" i n  a broader sense . 

kl The rig ht to be free from d iscrim inatory reta l iation is not l im ited to the 

emp loyment context . I ndeed , WLAD's mandate , wh i le primari ly focused on 

emp loyers , sti l l  b road ly i ncludes act ions by "any employer, employment agency, 

labor un ion , or other person . . .  to expe l ,  or  otherwise d iscrim inate aga inst any 

person because he or she has opposed any practices forb idden by th is chapter[ . ]" 

RCW 49 .60 .2 1 0( 1 ) (emphasis added) .  

As such , even i f  Oh l ig was somehow foreclosed from obta i n i ng remed ies 

under the RTLA because of her fa i l u re to pay rent , her d isti nct rig ht to be free from 
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d isab i l ity d iscrim inat ion under the WLAD is untouched . 

Th i rd ,  the land lord argues that Oh l ig improperly asserted her d iscrim inat ion 

defense . Specifica l ly ,  the land lord cla ims that RCW 59 . 1 8 .240(2) requ i red Oh l ig 

to fi rst comp la in  to a government authority regard i ng comp l iance with maintenance 

or operation regu lat ions before bring ing  a reta l iation cla im . The land lord offers no 

authority that such a requ i rement app l ies to a l l  types of reta l iation cla ims .  '"Where 

no authorit ies are cited i n  support of a proposit ion , the court is not requ i red to 

search out authorit ies , but may assume that counse l ,  after d i l igent search , has 

found none . "' C ity of Seattle v .  Levesque ,  1 2  Wn . App .  2d 687 , 697 , 460 P . 3d 205 

(2020) (quoti ng DeHeer v .  Seattle Post- I nte l l igencer ,  60 Wn .2d 1 22 ,  1 26 ,  372 P .2d 

1 93 ( 1 962)) . 

S im i lar  to the land lord 's second argument ,  at most, th is argument concerns 

a process for " reprisals or  reta l iatory act ions" by the land lord under the RL TA and 

does not impact Oh l ig 's  d isti nct rig ht to be free from d iscrim inat ion under the 

WLAD . RCW 59 . 1 8 . 240 .  Aga i n ,  " [ i]f u n lawfu l d iscrim inat ion is the reason for an 

eviction ,  the defense certa i n ly affects the tenant's rig ht of possess ion" and must 

be cons idered at a show cause hearing . Joseph i n i um ,  1 1 1  Wn . App .  at 625-26 . 

F ina l ly ,  the land lord argues the super ior court found no issue of mater ia l  

fact on Oh l ig 's  d iscrim inat ion defense , mean ing tria l  was unnecessary.  This 

argument s imp ly m ischaracterizes the court's decis ion . The court's ora l  and 

written fi nd i ngs made no reference to Oh l ig 's  d iscrim inat ion defense or to whether 

there was an issue of mater ia l  fact more genera l ly .  
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For the reasons above , we remand the case for the super ior cou rt to hold 

another heari ng to expressly cons ider Oh l ig 's  d iscrim inat ion defense. " [ l ]f mater ia l  

factual issues exist, the court is requ i red to enter an order d i rect ing the parties to 

proceed to tria l  on the comp la int and answer" as to Oh l ig 's  defense . Harmon , 1 93 

Wn .2d at 1 57 .  

C .  J udgment for Unpaid Rent 

Oh l ig next c la ims it was improper for the land lord to seek back-owed rent 

on appeal when the un lawfu l deta iner act ion was based on the i ntent to sel l ,  not a 

fa i l u re to pay. We d isag ree . 

The RL TA does state that: 

The j u ry ,  or  the court . . .  sha l l  a lso assess the damages aris ing out 
of the tenancy occas ioned to the land lord by any . . . u n lawfu l 
deta iner . . .  and , if the alleged unlawful detainer is based on default 
in the payment of rent, find the amount of any rent due. 

RCW 59 . 1 8 .4 1 0( 1 ) (emphasis added) .  But, the statute also states : 

The court sha l l  examine the parties . . .  and if it sha l l  appear that the 
p la i ntiff has the rig ht to be restored to possess ion . . .  sha l l  enter an 
order d i rect ing the issuance of a writ of restitut ion . . .  and if it sha l l  
appear to the court that there is no substant ia l issue of mater ia l  fact 
of the rig ht of the p la i ntiff to be granted other relief as prayed for in 
the complaint and provided for i n  th is chapter[ . ]  

RCW 59 . 1 8 . 380 (emphasis added) .  And , th is cou rt has he ld  that " [u ]n lawfu l 

deta iner act ions under RCW 59 . 1 8  are specia l  statutory proceed ings with the 

l im ited pu rpose of hasten ing  recovery of possess ion of renta l p roperty . . .  plus 

incidental issues such as restitution and rent, or damages. Ph i l l ips v. Hardwick, 

29 Wn . App .  382 , 385-86 , 628 P .2d 506 ( 1 98 1 )  (emphasis added) .  Taken even 

fu rther , we have held that " regard less of whether the land lord is successfu l i n  
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obta in ing  the writ of restitution , the statute perm its the land lord to seek 'other re l ief 

as part of the un lawfu l deta iner process , such as a fi na l  j udgment for damages or 

term ination of the tenant's lease . "  Webster v .  L itz , 1 8  Wn . App .  2d 248 ,  253 ,  49 1 

P . 3d 1 7 1 (202 1 )  (cit ing RCW 59 . 1 8 . 380) . I n  other words ,  a land lord may seek 

owed rent under the RL TA not on ly in evict ions based upon the tenant's fa i l u re to 

pay; act ions based on a fa i l u re to pay rent are one of many instances where rent 

can be sought .  

In response , Oh l ig cites to Caste l lon v .  Rod riguez, 4 Wn . App .  2d 8 ,  1 8 , 4 1 8 

P . 3d 804 (20 1 8) ,  where we held that a tria l  cou rt i n  an un lawfu l deta iner act ion 

" lack[s] j u risd ict ion to enter a civi l money j udgment and issue the writ of 

garn ishment . "  There ,  the lower court had entered a judgment which i nc luded 

$5 , 335 .04 i n  damages i n  add ition to " i ncidenta l issues" such as attorney fees, 

costs , and rent . kl at 1 4 . We reversed the tria l  cou rt's judgment and held that the 

court shou ld have "convert[ed] the Caste l lons' u n lawfu l deta iner act ion i nto a 

genera l  act ion for damages prior to issu ing  j udgment , " rather than taki ng the fu rther 

step of order ing garn ishment .  kl at 1 9 . I ndeed , Caste l lon sti l l  stands for the 

proposit ion that the land lord has avenues to seek the unpaid rent with i n  the narrow 

scope of un lawfu l deta iner .  

Importantly, Oh l ig also does not contest the land lord 's  assert ion that she 

stopped payi ng rent i n  J u ly 2022 nor the amount of rent owed . Even after the 

land lord 's  appe l late brief d i rectly pointed th is out ,  Oh l ig 's  rep ly brief fa i led to 

add ress the matter i n  any depth . As such , there does not appear to be a genu ine 

issue of  mater ia l  fact perta i n i ng to  Oh l ig 's  fa i l u re to  pay or the amount of  rent she 
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owes , mean ing a tria l  on th is issue was unnecessary and the re l ief ordered 

appropriate . CR 56(c) (a g rant of summary j udgment requ i res there is "no genu ine 

issue as to any mater ia l  fact") .  

I n  short ,  shou ld the land lord preva i l  after the court considers the 

d iscrim inat ion defense , the land lord may obta in  th is back rent as appropriate "other 

re l ief. " RCW 59 . 1 8 . 380 .  

D .  Notice of  Proposed J udgment 

U nder Wash ington 's civi l ru les , " [n ]o order or  j udgment shal l  be s ig ned or 

entered unt i l  oppos ing counsel have been g iven 5 days' not ice of presentat ion and 

served with a copy of the proposed order or  j udgment[ . ]" CR 54(f) (2) . Genera l ly ,  

" [f]a i l u re to comp ly with the notice requ i rement i n  CR 54(f) (2) genera l ly renders the 

tria l  cou rt's entry of j udgment vo id . "  Burton v .  Asco l ,  1 05 Wn .2d 344 , 352 , 7 1 5 

P .2d 1 1 0 ( 1 986) . However, the judgment is not i nva l idated "where the comp la in ing 

party shows no resu lt ing prejud ice . "  ill For example ,  the Burton court found there 

was no prejud ice where the comp la in ing  party was sti l l  ab le to present the i r  theory 

of the case . ill at 352-53 .  

Oh l ig argues that the writ of  restitution must be vacated as her "attorney 

never saw the proposed fi nd i ngs ,  conclus ions and judgment, nor the land lord 's  

cost b i l l  and attorney fee declaration"  before i t  was entered . At the show cause 

hearing , Oh l ig 's  attorney had c la imed he "was not served any of these declarations 

that [the land lord 's  attorney] has" and thus asked the court "set th is over for two 

weeks so I can respond to those papers . "  The land lord 's  attorney asserted that he 

had served these papers .  
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In  response to Oh l ig 's  protests at  the heari ng ,  the court added language to 

the writ of restitution expressly g iv ing Oh l ig two weeks before the evict ion order 

cou ld be executed . As i ntended by the court , th is provis ion gave Oh l ig t ime to fi le 

a mot ion for reconsideration .  Oh l ig 's  motion argued at length that the case 

i nvo lved factual d isputes requ i ring a j u ry tria l , inc lud ing Oh l ig 's  d iscrim inat ion 

defense . The motion was u lt imate ly den ied . 

I n  short ,  the court g ranted Oh l ig the two weeks her attorney requested and 

her counsel was able to review the m iss ing documents and present arguments . 

As such , she was not prejud iced and a vacatur is unwarranted . Burton ,  1 05 Wn .2d 

at 352 . 

E .  Attorney Fees 

Th is cou rt in its d iscret ion may g rant reasonable attorney fees on appeal 

p rovided the party's briefi ng " request[ed] the fees or expenses" and the "appl icab le 

law g rants to a party the rig ht to recover. " RAP 1 8 . 1  (a) . U nder the RL TA, " [t]he 

preva i l i ng  party may recover the costs of su it or  arb itrat ion and reasonable 

attorneys' fees . "  RCW 59 . 1 8 .290(1  ) ,  (2) . In the event of a defau lt on rent , Oh l ig 's  

lease states that the land lord may seek "the enti re balance as wel l  as any 

damages , expenses , lega l  fees , and costs . "  

Both parties request fees on appea l .  However, th is cou rt has held that i t  is 

p rematu re to award fee when the matter has been remanded and no party has 

defi n itive ly preva i led on the merits , as here .  Leda ,  1 50 Wn . App .  at 87 ("Although 

RCW 59 . 1 8 .290(2) a l lows for an award of  attorney fees to  the preva i l i ng  party . . .  

no party has yet preva i led on the merits , any determ inat ion of the preva i l i ng  party 
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on appeal wou ld l i kewise be prematu re") . Fol lowing that heari ng or tria l , the 

preva i l i ng  party may petit ion the tria l  court to award its fees, both for the 

proceed ings below and the i r  fees on appea l .  See State v .  Numrich , 1 97 Wn .2d 1 ,  

3 1 , 480 P . 3d 376 (202 1 )  ("Wash i ngton cou rts have routi ne ly afforded deference to 

the tria l  cou rt's own experience eva luat ing the reasonableness of attorney fees[ . ]") ; 

see also Atkinson v. Estate of Hook, 1 93 Wn . App .  862 , 874 , 374 P . 3d 2 1 5 (20 1 6) 

("The attorney fee statutes cited by the parties a l low the court to exercise 

cons iderable d iscretion . The tria l  cou rt ,  be ing more fu l ly acqua i nted with the enti re 

case and the parties , is i n  a better posit ion than th is cou rt to exercise that 

d iscretion . ") .  

I l l .  CONCLUS ION 

We remand th is matter for the super ior cou rt to expressly cons ider Oh l ig 's  

d isab i l ity d iscrim inat ion defense .  If genu ine issues of mater ia l  fact exists , the court 

is requ i red to enter an order d i rect ing the parties to proceed to tria l  as to Oh l ig 's  

defense . We otherwise affi rm . 

WE CONCUR:  

2 1  
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F I LED 
4/5/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

E IGHT IS  ENOUG H ,  LLC . 

Respondent ,  

V .  

CYNTH IA OHL IG ,  

Appel lant ,  

and 

ALL OTH ER RES I DENTS and 
OCCUPANTS , 

Defendants . t 

No .  8590 1 -3- 1  

D IVIS ION ONE  

ORDER DENYI NG MOTION 
FOR RECONS I DERATION 

Appel lant ,  Cynth ia Oh l ig ,  fi led a motion for reconsideration of the op in ion 

fi led on March 4 ,  2024 i n  the above case . A majority of the panel  has determ ined 

that the motion should be den ied . 

Now, therefore ,  it is hereby 

ORDERED that the motion for reconsideration is den ied . 

FOR TH E COU RT: 

J udge 

t Cynth ia Oh l i g  is the on ly  partici pati ng defendant i n  th is appea l .  
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